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TO: Board of Directors of Drum Point Pro,porty Owners Associatiotl, Inc. 
Board of Directors of Property Owners Association Chesapeake Ranch Estates, Inc. 

FROM: Ccrrinne G. Rosen, Esq 

RE: SMJR Funds - Special Taxing District Status 

Tiis  nmlo  will address the question of whether the specjal taxing districts which 
were created by Calvcrt County for DPPOA and POACRE pursuant to Title 4. of the 
Codc of Public T.,aws, Calvcrl Cou~lty Code, are eligible to obtain additional State 
Highway Uscr Fnnds (''SHURI' funds) directly From the Stale of Maryland as 
"rnunici~alities" pursuant to Maryland Code. Transportation Article, Section 4-405 (a). 

Marylaild. Code, Transportation Article, Title 8.: Section 8-401 (e) provicles as 
follows: "Municipality: means any municipal corporation, special taxing district, - 
political subdivision of this State other than a county or Baltimore Cily'' (emphasis added 
- tho trse ofthe ~:ord.s "or olher" aboi:e seems lo indicate that ,Section 8-401(c) is 
rejcrring to a the rnunic@al: corporation and speciul taring district refirewed therein as 
u w e  "f political subdivision. -see also the'dejnilion qf a .'kolitical subdivision" 
under ,%f~I$and Codee, Tratrspovtation. Tirlc I ,  .Section 1 -101(7c, which provides {ha6 n 
'polirical subdivision" includes (lj anj? counly or municipal corporation, and(2) & 
the cor~tcxr reqi~ires ofherwi.se. any .\~ccial taring districlj. 

Maryland Codc, Trarsporration Article, Title 8., Section 8-405 (a) provides that 
"Any inunicipality authorized by law to construct or maintain streets or roads may 
request i ts  sh,are of highway user revenlies providcd under this subtitle from thc 
Adminishation". (The "Administration" defined as the State Highway Administration of 
t l~c  State of M.aryland). 

Maryland Code, Transportation, Title 1 .: Section 1-101 , Definitions, (i)(l) and. 
(2) provides that "Pcrsonv includes an individual, receiver, trustee. guardjan, executor, 
adi!ii.nisrrator. fiduciary, or representative of any kind and any partnership, film, 
association, public or private corporation, or other entity: and utiless the context provides 
otherwise, this State. any county, munjcipal corporation, or other po1itica.l subdivision of 
the State, or any of their agcncies or units". 
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Maryland Code, Article 26. Miscellaneous Governmental Entities, Section 1 ., 
Definitions. @) provides as follows: "Govenuncntal ent.itv" means a svecial taxing 
district which (1) Is a unit of government resvonsibIe for an area situatcd solely within, a 
siilgle couritv: 12) has a ~overninp, bodv elected indeoendentlv of the count, government; 
(3) Is financed \wi th  revenues secured in who1.e or in part from speciai taxes or 
assessments levied on real property situated within tlis area; (4) performsmuni.cipal 
services for residenls of the area; and ( 5 )  was not created for a limited or swcial 
pumose". 

The issue raised by County Attorney Demedis to DPPOA (as stated in D.PPOATs 
mcm.0 to this ofice dated Decembcx 10,2007) was whether the particular type of special 
taxing district under which tlie Association's operate is similar to that of a "government" 
(is. municipal corporation or other political subdivision of a state), or a geographical area 
designated :for limited rcvenue-producing purpose. For reasons stated below, it is the 
opinion of this fimx that the special taxing d!strict(s) created. for DPPHA and POACRE 
pursuant to Title 4.m of the code ofpublic Laws, dalvert County Codc, would not likely 
be considered a "municipaliry" pursuant to Maryland Code. Transportation, Title 8, 
Section 8-401, and is better characterized as a geographi.ca1 area for limited. revenue- 
producing purposes rather than characterized as a "goven~ment". 

In Williams v. Anne Aimdel C,ounty, 334 Md. 109 638 A.2d. 74 (1994), a private 
homeowners association, covering a residetit.ial community of about 2,200 homes, 
petitioned the County for a special community benefit district in the community The 
County created srtch a district pursuant to the Annc Arundel Col~nfy Code, and a uniform 
aysessment was lcvieci on real property tau accounts, to be collected aid, enforced in thc 
same manner as the county real property taxes, with the special benefit taxes to be 
deposited into a special account for the district's benefit. .A b,omeomcr challen,ged. the 
County Ordinance which created the special communi~y, asserting that it was invalid 
because the tax levied was not for a "public purpose". The Court ml.ed in favor of Anne 
Amndel Couilty in the case. 

The Court, in defining the naturc of special com.munni~ benefit tax districts, held 
as follows: "The Association is the veliicle or instrumentality that the County Cou:ncil 
has recognized to administer and expend thc special benefit assessments imposed and 
collected by the County. The County Couacil ordains the purposes .for which those 
assessments may be expended". 

The STD's authorized by Calven County Cod.c, Title 4.: and created, by the 
Calven County Board of County Commissionen fit the general description set forth in 
Williams v. Anne Arundel County. 

Calvea County Codc, Title 4.: Section 401(a) (2) -"The County Commissioners 
may levy and collect special taxes or assessrncnts on property in those divtricts rcociving 
special beneits to pay the cost of fi~rnishin.g, providing and .maintaining, community 
roads and streets.. .lakes. canals, and other community-wide amenities and othcr special 



privileges or benefits as the County Commissioners msy approve.'': Section 401 (b) (1) 
and (2) -"A special. taxing district may not be created or special tax levial until. a 
petition requesting a district is reccived from a homeowner's association.. . the petition 
shall be accompanied by a resolution of the governing hody ofthe homeownel3 
association and by an  opinion of counsel of the honleowncrs association that the petition. 
i s  a duly authorized. act of the hom.eowners wsociation and is within the powers of the 
association; Section 4-1 04 (a) (1.) - ' f ie  Cownty Commissioners may gr& a portion or all 
0fth.e funds received from the special tax to the homeowners' association that peti.tioned 
Ibr the creation of the special taxing district; Section 4-104 07) (2) - Tlle homcowiers' 
associatioa may use the funds grmted under paragraph 1.. of this subsection only for the 
benefit of its members in accordati.ce with the stated purpose and. nature of the special 
taxing district". 

'The special taxing districts created for DPPOA and POACRF, (as opposed to 
DPPOA and P0ACR.E themselves): created pursuant to Titlc 4. of the ~a ive r t  County 
Code, do not appear lo fit the definition of a "'person? under Mavland Code, 
Transpofcation, Title 1 .,Section 1- 1.01 ...( a "person" includes (I) an individual, receiver, 
tmstec, guardian. executor. administrator. fiduciary, or representative afany kind and any 
partnership. finn, association. public or private corporation, or other entity; and (2) unless 
the context provides otherwise, this State, any county, municipal corporation, or other 
political suhd.ivision of the State, or any of thcir agencies or units"). 

Calvert Couuty, rlPPOA and POACRE are legal "persons", both pursuant to 
Maryland Code, Transportation, Tide I .  Definitions, Section 1-101, (j) (1) (DPPOA & 
POACRE) and F) (2) (Calvert County), an? generally (i.e. the County, DPPOA and 
POACRE have tile capacity to suc or be sued, to enter into a contract, etc.). Howevei', it 
is my opinion that the special taxing districts created for DPPOA and POACRE by 
Cnlvert County pursuant 20 Title 4. of the Calvert County Codc are not "wersons" under 
either Section 1-1 01 or generally. 

It is also my opinion, that the specid taxing districts created by l'itie 4. ofthe 
Calvert Connty Code do not creatc "governmental entities?'. As defined in Maryland 
Code, Article 26, Miscellaneous Governmental Entities, Section 1., Definitions, (b) 
"Governn~ental enr.iiv" Incans a svecial taxing district which. (1.) Is a unit of government 
resuonsi.ble for an area situated solelv within a single county: (21 has a aove.m.iug body 
elected indcumdently of the county eovernment;.. . (5) was not created for a limited or 
gecial iluurose". (Note: all five ( 5 )  elements contained in the statutory definition 
contained above would have to be met by the special taxi~tg district to be defined as a 
governmental entity.) DPPOA and POACRE are nor "units of aovenmcnt.", they are 
&ate  corporation^.' Both DPPOA and P O A C E  clect boards% the context of ;,heir 
corporate documents. not as pan o:f a state or local "government". The special tax district 
created by the Calvert Counry Code, Title 4. arc by the telms of that stature for a 
"limited" or "special" purpose. 

It is nclted that there are special tax districts (referred to a5 "special districts") in 
some Maryland counties (LC. Allcgmy County and Montgomery County), which were 
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created by state law and local referendum prior to the passage of home rule in these 
counties, and are counted as "governments" by the U.S. Census Bureau Census of 
Governments (and likely meet the definition of "'municipali.ty" for purposes o;f Section 8- 
405 of the Maryland Code. Transportation Article.) These special tax disttlcts cannot he 
a:bolished or modified by the counties in which thcy are situated (unlike the DPPOA and 
POACRE saecial taxinn districts). and tlrese svecid tax districts elect their own - 
governing boards (i.e. elect covcrn~n~boards for the special taxine district. as o~poscd 10 
DPPOA and POACRE, ulrich elect a board of directors for the.gsociation. not for a . .- 

"s~ecial taxing district" entirv'). 

In contrast, the type of special taxing district under which DPPOA and PO.ACRE 
were created operate within the territory of an established government (i.e. Calvcrt 
County, which is a 'poiitical suhdiv.ision" of the State of Maryland), and save to finance 
additional services in limited geographical arcas (DPPOA and POACRE) for the purpose 
of producing limited revenues for specified prposes hy property taxation. 

In short. i t  is my opinion tbat thc creation and operation of the DPPOA and, 
POACRE special taxing districts (i.e. the statute under which they were creatcd. the 
mcthods and Iimitatioi~s by which they operate pursuant to the Statate, the Coun's 
definition o f ~ h e  nature of speci.al benefit tax districts in Williams v. A13ne Arundei 
-the lack of "person" status of the DPPOA and POACRE special tax districts, and 
the U.S. Census Bureau' mefhod of counting only certain types of special tax districts as 
"~ovem.ments7', + (hut not the type created by Title 4. of the Calvert County Code), indicate 
that the type of special taxing clisrrict created pursuant to Title 4. of the Calven: County 
Codc does not fall under the definition of a "municipality" as defined by Maryland Codc, 
Transportation Articl.e, Title 8., Section 8-401(e). As such, it is my opinion that it is 
unliltely that DPPOA and POACRE would bc eligible to obtain SHUR funds directly 
noni tbe State Highway Admil~istration pursuant to Maryland Code, Transportation. 
Article, Title 8: Section 8-405 as a "municipaiity". 

It is lny understanding that the Calvwt Cni~nly Attorney planned to request a legal 
opinion frotn. the Maryland Statc Attorney General on the question of whether "special 
tax districts" such as created. for IIPPOA. and POACRE are "'muni.cipalitics" for the 
purpose of Section 8-405. Should that occvr, this question can be re-visited slrould the 
Attorney General issue a more favorable legal opinion on this issue. 
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